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Response to Comment G9-1 

As demonstrated in the environmental analysis conducted in 
accordance with NEPA, implementation of the Operating 
Conservation Program would not result in significant impacts that 
cannot be mitigated. See response to Comment G6-42. 

Regarding Footnote Number 1, comment noted. 
 

Response to Comment G9-2 

Preparation of HCPs for different actions and different covered 
activities must take into consideration the unique aspects and 
conditions of the species for which an applicant is seeking 
coverage, the specific activities for which the applicant is seeking 
coverage, and the unique physical features of the landscape to be 
affected by issuance of ITPs. In other words, each HCP must be 
developed in a way that addresses the specific impacts and 
identifies measures that would, to the maximum extent practicable, 
minimize and mitigate the impacts of incidental take given the 
particular biology, habitat and other characteristics of the HCP 
planning area. This approach is affirmed by the Services’ guidance 
on preparing HCPs - the HCP Handbook (Habitat Conservation 
Planning and Incidental Take Permit Processing Handbook. 
November 4, 1996. U.S. Department of the Interior, Fish and 
Wildlife Service; U.S. Department of Commerce, National 
Oceanic and Atmospheric Administration, National Marine 
Fisheries Service). Chapter 3 of the HCP Handbook states: 

“Mitigation programs under HCPs and Section 10 permits are as 
varied as the projects they address. Consequently, this handbook 
does not establish specific ‘rules’ for developing mitigation 



programs that would limit the creative potential inherent in any good 
HCP effort. On the other hand, the standards used in developing HCPs 
must be adequate and consistent regardless of which Service office 
happens to work with a permit applicant. Mitigation programs should 
be based on sound biological rationale; they should also be practicable 
and commensurate with the impacts they address.” 
 
The ESA requires the Services to compare the Plan and EIS against 
standards provided in the ESA and NEPA - not against measures 
provided in other HCPs. 
 
The EIS does, however, address the Pacific Lumber Company’s HCP in 
the context of cumulative impacts analysis (see EIS Section 4.1.2 and 
Master Response 3), which is appropriate given that the Pacific Lumber 
Company’s HCP meets the NEPA criteria of “other past, present, and 
reasonably foreseeable future actions” (40 CFR 1508.7). Also see 
Master Response 6.2 regarding consideration of the Pacific Lumber 
Company HCP as an alternative and Master Response 10, generally 
regarding alternatives. 
 
Regarding Footnote Number 2, comment noted. 
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Response to Comment G9-3 

As drafted, under the No Action Alternative, unauthorized take of 
the covered species would be prohibited. The EIS states that under 
the No Action Alternative, NMFS and USFWS would not issue 
Green Diamond an ITP or an ESP (EIS Section 2.1). In addition, 
the EIS states that this would result in Green Diamond remaining 
subject to the ESA’s prohibitions on unauthorized take of listed 
species. See also AHCP/CCAA Section 8.1 and Master Response 
2.  

Regarding comparisons with the Pacific Lumber Company HCP, 
see Master Response 6. Regarding Footnote Number 3, comment 
noted. 

Regarding Footnote Number 4, the Services considered whether 
their conclusions would change if they applied the standards 
reflected in the NMFS letter to the California Department of 
Forestry and Fire Protection (CDF) (cited in Footnote 4 of the 
commenter’s letter), which the commenter appears to cite as an 
example of what was necessary in a particular THP to comply with 
the ESA take prohibition. The Plan and the issuance of the 
associated Permits allows for incidental take of the Covered 
Species. Implementation of the Plan measures do not avoid take.  

For all these reasons, the Services determined that there is no 
reason to adopt a different no action alternative and no significant 
benefit in adding even another action alternative such as that 
referenced by the commenter. The Services are satisfied that the 
description, analysis and comparison of alternatives serve the 
purposes of NEPA and the ESA.  
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Response to Comment G9-4 

See Master Response 1 regarding baseline, Master Response 2 
regarding the No Action Alternative including, no take, Master 
Response 10 regarding alternatives and Master Response 6 
regarding the relationship between this Plan and the Pacific 
Lumber Company HCP and other HCPs. 

To provide clarification, the Final EIS has been revised (see 
Section 3.1) to clarify the definition of the existing condition. 
 
Regarding Footnote Number 5, see Master Response 1. 
 
Regarding the assertion that the No Action Alternative improperly 
permits take, see Master Response 2. For all the reasons discussed 
in Master Responses 1 and 2 and responses to Comments G4-2, 
G4-24, and G9-7, among others, the Services believe that the No 
Action Alternative is properly described and that the conclusions 
that flow from the comparison of the No Action Alternative with 
the Proposed Action are valid. The Services are satisfied that the 
description, analysis and comparison of alternatives are consistent 
with the requirements of NEPA and the ESA. 
 

Response to Comment G9-5 

The AHCP/CCAA (Section 1.1.4.1) and EIS (Section 1.5.1) also 
include a detailed summary of the ESA Section 9 and 10 
provisions that relate to the approval of an ITP. The Services are 
aware of these requirements and related policies as well as the 
guidance provided in the Services’ HCP Handbook. As described 
in Master Response 8, the Plan meets the ESA Section 10 approval 
criteria for ITPs and ESPs. 
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Response to Comment G9-6 

To the contrary, as explained below, the Plan meets the 
requirements of the ESA and is consistent with the guidance 
suggested by the Services’ HCP Handbook. ESA Section 
10(a)(2)(A) specifically states: 

“No permit may be issued by the Secretary authorizing any taking 
referred to in paragraph (1)(B) unless the applicant therefor 
submits to the Secretary a conservation plan that specifies: 
 
“(i) the impact which will likely result from such taking;  
 
(ii) what steps the applicant will take to minimize and mitigate 
such impacts, and the funding that will be available to implement 
such steps;  
 
(iii) what alternative actions to such taking the applicant 
considered and the reasons why such alternatives are not being 
utilized; and  
 
(iv) such other measures that the Secretary may require as being 
necessary or appropriate for purposes of the plan.” 
 
The table below shows where in the Plan each of these 
requirements has been addressed.  
 
(i) Chapter 5: Assessment of Potential Impacts to covered species 
and their Habitats that May Result in Take, and 
 
Chapter 7: Assessment of the Conservation Strategy’s 
Effectiveness in Fulfilling the Plan’s Purpose 



 
(ii) Chapter 6: Conservation Program 
 
(iii) Chapter 8: Alternatives Considered 
 
(iv) No other measures have been determined by the Secretary to be 
necessary or appropriate for the Plan  
 
The ESA does not require the Services to circulate a draft ITP or draft 
ESA Section 7 biological opinion with the release of an HCP and EIS 
for public review. The Plan and Permits address ESA Section 10(a) 
requirements. The ESA Section 7 process is separate, and is being 
addressed separately. The Services believe that the Operating 
Conservation Program is based on a sound biological rationale. See 
responses to Comments G10-58 and G10-51, among others. Regarding 
Footnote Number 6, see response to Comment G9-3. 
 
Regarding the comment on harm to covered species, see responses to 
Comments G9-7 through G9-44. 
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Response to Comment G9-7 

As discussed in EIS Chapter 2, the Services evaluated five 
alternatives in detail, including the Proposed Action and the No 
Action Alternative. EIS Section 2.6 provided the basis for 
considering, but not evaluating in detail, three other alternatives. 
The alternatives evaluated in the EIS were selected on the basis of 
CEQ regulations (40 CFR 1502.14), which require that agencies 
shall:  

 
“(a) Rigorously explore and objectively evaluate all reasonable 
alternatives and for alternatives which were eliminated from 
detailed study, briefly discuss the reasons for their having been 
eliminated.  
 
(b) Devote substantial treatment to each alternative considered in 
detail including the proposed action so that reviewers may 
evaluate their comparative merits.  
 
(c) Include reasonable alternatives not within the jurisdiction of 
the lead agency.  
 
(d) Include the alternative of no action.  
 
(e) Identify the agency’s preferred alternative or alternatives, if 
one or more exists, in the draft statement and identify such 
alternative in the final statement unless another law prohibits the 
expression of such a preference.  
 
(f) Include appropriate mitigation measures not already included in 
the proposed action or alternatives.” 



 
The EIS complies with this directive by:  
 
• Identifying and evaluating a reasonable range of alternatives 

(EIS Sections 2.1 through 2.5) 

• Identifying and providing the basis for alternatives 
considered but eliminated (EIS Section 2.6) 

• Including appropriate mitigation measures (EIS Chapter 4)  

 
The comment is correct that the No Action Alternative would result in 
less removal of sediment than would occur under the Proposed Action. 
Neither NEPA nor the ESA, however, requires a NEPA No Action 
Alternative to provide greater mitigation than a proposed action. The 
EIS compares the No Action Alternative and the Proposed Action 
relative to sediment removal for the purposes of the assessment of 
hydrology and water quality (EIS Section 4.3.3.3) and states: “Under the 
Proposed Action, sediment production and delivery that could result in 
increased sediment loading, sedimentation, and turbidity levels would 
be reduced compared with both existing conditions and conditions 
anticipated to occur over time under the No Action Alternative.” This is 
an appropriate conclusion, given that the No Action Alternative does not 
include issuance of ESA Section 10 permits and, therefore, would not 
result in implementation of the conservation measures for sediment 
reduction in the Plan’s Operating Conservation Plan. Please see EIS 
Section 2.2 and AHCP/CCAA Sections 6.2 and 6.3. The range of 
alternatives also is discussed in Master Response 10 and their measures 
compared in EIS Table 2.7-1. Based on the analysis provided in the Plan 
and EIS, the Services believe that alternatives presented in the Plan and 
EIS meet the criteria required by the ESA and the guidance suggested in 
the HCP Handbook. 
 
Regarding Footnotes Numbers 7 and 8, see the response to this 
comment and the response to Comment G9-13. 
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Response to Comment G9-8 

See Master Response 2 regarding the No Action Alternative, and 
Master Response 10 regarding analysis of alternatives in the Plan 
and EIS. Regarding the CFPRs, see Master Response 7. Regarding 
the quote in the comment from page 1-11 of the EIS, this text 
discusses the application of the CFPRs as part of the No Action 
Alternative. This is appropriate given the fact that the CFPRs 
would continue to apply under the No Action Alternative. 

The Section of the HCP Handbook cited in the Comment (page 3-
35) states a “no action” alternative means that “no Permit would 
be issued and take would be avoided or that the project would not 
be constructed or implemented.” The No Action Alternative in the 
EIS (EIS Section 2.1) complies with this definition because under 
the No Action Alternative, permits would not be issued to Green 
Diamond for the covered species in the Plan and Green Diamond 
would be subject to the ESA Section 9 take prohibition. In 
addition, “NEPA’s Forty Most Asked Questions,” (see Question 
3A) states that there are two distinct interpretations of “no action” 
that must be considered, depending on the nature of the proposal 
being evaluated. The first situation described in that document (see 
quote below) is applicable to Green Diamond because Green 
Diamond will continue to conduct timber operations, regardless of 
whether an ITP or ESP is issued. 
 
“The first situation might involve an action such as updating a 
land management plan where ongoing programs initiated under 
existing legislation and regulations will continue, even as new 
plans are developed. In these cases “no action” is “no change” 
from current management direction or level of management 
intensity.” 



 
This definition of the No Action is appropriately applied in the EIS. 
 
Regarding Footnote Number 9, the declaration in Attachment B does 
not address the site-specific application of the CFPRs together with the 
prescriptions imposed pursuant to Green Diamond’s NSO HCP and the 
prescriptions that would apply following Plan approval and issuance of 
the Permits. Therefore, because it relates to only one aspect of a mosaic 
of regulations and requirements, the declaration is not germane to the 
Services’ consideration of this application. 
 
Regarding Footnote Number 10, the Services do not agree that any 
release of sediment constitutes a take. Harm is contained in the 
definition of “take” in the ESA (63 FR 24148). NMFS interprets the 
term “harm” as an act which actually kills or injures fish or wildlife. 
Such an act may include significant habitat modification or degradation 
where it actually kills or injures fish or wildlife by significantly 
impairing essential behavioral patterns, including breeding, spawning, 
rearing, migrating, feeding or sheltering (November 8, 1999, 64 FR 
60727). See Section 4.4.3.3 of the EIS for an analysis of the impacts 
from sediment in the context of the Operating Conservation Program of 
the Plan. 
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Response to Comment G9-9 

See Master Response 9. Further, the Handbook recognizes that in 
certain circumstances, determining the level of take may not be 
possible. Page 3-14 of the Handbook states that the ability to 
calculate the level of take “depends on the ability of the HCP 
participants to determine, to the extent possible, the number of 
individual animals of a covered species occupying the project or 
land use area or the number of habitat acres to be affected.” The 
distribution of species in the Plan Area and the spatial and 
temporal variation of this distribution precludes the ability to 
determine the number of individuals of the covered species that 
would be affected by implementing the Plan. In addition, activities 
unrelated to and outside the Plan Area could affect the covered 
species. It is not possible, however, to control or enumerate the 
impacts from these unknown or out-of-area activities. In addition, 
the Plan’s Operating Conservation Program minimizes and 
mitigates impacts of the taking of the ITP species. See 
AHCP/CCAA Section 7.1 and the response to Comment G9-13. 

Regarding Footnote Number 11, the Services have reviewed and 
do rely on the analysis provided in the Plan and EIS. Neither the 
ESA nor NEPA require recirculation of this information. 
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Response to Comment G9-10 

See Master Response 1 regarding baseline; and the response to 
Comments G9-6 through G9-8 and G9-11 through G9-44 and 
Master Responses 2 and 10 regarding the No Action Alternative. 
See Master Response 8 regarding ESA Section 10 Permit issuance 
criteria; and the response to Comment G9-2 and Master Response 
6 regarding the relationship between this Plan and other HCPs 
such as the Pacific Lumber Company HCP. The Plan and EIS 
address ESA Section 10(a) Permit issuance. The ESA Section 7 
process is separate, and is being addressed separately. 

 
Response to Comment G9-11 

See Master Response 6 and responses to Comments G9-2 and G9-
10 regarding the relationship between this Plan and other HCPs, 
such as the Pacific Lumber Company HCP, and Master Response 
8 describing how the Plan meets the ESA Section 10 approval 
criteria. 

Chapter 3 of the Services’ HCP Handbook states that mitigation 
programs under HCPs and Section 10 permits are as varied as the 
projects they address.” Accordingly, it would not be appropriate 
for Green Diamond to develop its Plan on the basis of the Pacific 
Lumber Company HCP, or any other HCP.  
 
Green Diamond and the Pacific Lumber Company incorporated 
different conservation measures in their respective HCPs. 
However, as suggested in the comment, the Services evaluate each 
conservation program as a whole, rather than on a measure-by-
measure basis, to determine whether it meets the ESA Permit 



issuance criteria discussed in Master Response 8. As defined in EIS 
Section 1.2, the Services are responding to Green Diamond’s 
applications for incidental take authorization pursuant to a Plan that 
provides protection and conservation to listed, proposed, and unlisted 
species and their habitats consistent with the requirements of Section 
10(a)(1)(A) and Section 10(a)(1)(B) of the ESA. The Services’ approval 
of the Plan and issuance of the Permits are the NEPA actions analyzed 
in the EIS. As suggested in the comment, the Services are not required 
to place each HCP side by side to determine whether they are consistent 
or how they “balance out,” as stated in the footnote number 12 to this 
comment. The Services must evaluate the Plan independently and make 
a determination whether it meets the Permit approval criteria discussed 
in Master Response 8.  
 
For the reasons discussed above, the Services believe that approval of 
the Proposed Action would be consistent with both the ESA and NEPA, 
and would be neither arbitrary nor capricious. 
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